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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA

STATE OF OKLAHOMA,

Plaintiff,

)
)
)
)
v. ) Case No: 05-CV-0329-GKF-SAJ
)
TYSON FOODS, INC., et al,, )

)

)

Defendants.

STATE OF OKLAHOMA'’S MOTION FOR
ADDITIONAL TIME TO RESPOND TO DEFENDANTS’
MOTION TO DISMISS (DKT. 1788)

Expedited Consideration Requested

Plaintiff, the State of Oklahoma, ex. rel. W.A. Drew Edmondson, in his capacity as
Attorney General of the State of Oklahoma, and Oklahoma Secretary of the Environment, J. D.
Strong, in his capacity as the Trustee for Natural Resources for the State of Oklahoma under
CERCLA (hereinafter “the State™) in compliance with Rule 7.2(g) of the Local Civil Rules
(N.D.OKla.), respectfully requests the Court to expand until December 15, 2008 the time allowed
for the filing of response to Defendants’ Motion to Dismiss for Failure to Join the Cherokee
Nation as an (sic) Required Party or, in the Alternative, Motion for Judgment as a Matter of Law
Based on Lack of Standing (Dkt. 1788). Defendants’ motion was filed October 31, 2008.
According to Rule 7.2(c) of the Local Civil Rules (N.D.Okla.) a response is due eighteen (18)
days after the initial filing, making the response to this motion due November 18, 2008. In

support of this motion the State shows as follows:
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1. No previous requests asking to extend this date have been filed.

2. Defendants’ Motion raises complex matters related to treaties and laws going back
over 150 years. Researching these, as well as setting out the basis on which this
matter can and should proceed on all counts without joining the Cherokee Nation,
will clearly take time beyond that routinely allowed by the Local Rules.

3. Taking the time to carefully marshal this history and fully respond to Defendants’
motion is clearly warranted given the extreme remedy which Defendants’ seek, which
is the dismissal of the State’s complaint with prejudice.

4. Defendants have unduly delayed their filing of this motion. Defendants delayed
filing their motion until after three years and two and a half months had past since the
filing of the State’s initial complaint (DKT. 2-1) and a full twenty (20) months had
past after the Court’s deadline of March 1, 2007 for the joinder of additional parties
(DKT. 1075).

5. Defendants have timed the filing of their motion so that it comes while the State’s
counsel is preparing briefs relative to several other pending matters. This includes
preparing its brief to the Tenth Circuit as well as responding to several other matters
pending before this Court.

6. Given the complexity of the matters raised and Defendants’ unjustifiable delay in
raising these issues, clearly there will be no prejudice to Defendants by the Court
allowing the State twenty-seven (27) additional days for the filing of a response.
Defendants certainly cannot claim that they will be prejudiced due to their having to
continue to expend attorney fees and expert expenses in a matter which they claim

should be dismissed. Given their substantial delay in filing, and the extensive time



Case 4:05-cv-00329-GKF-PJC  Document 1795 Filed in USDC ND/OK on 11/07/2008 Page 3 of 8

spent by both sides in this litigation, such a claim would appear to be wholly without
merit. Defendants have delayed the filing of their Motion to Dismiss until after
extensive discovery has been done on the merits, until after the State has prosecuted a
Motion for Preliminary Injunction, and until after the State has served its extensive
expert reports.

7. The State’s counsel has discussed this request with Robert George, counsel for the
Tyson Defendants, who stated on behalf of all Defendants that they would not object
to the State being allowed another ten (10) days, but objected to the requested
extension until December 15, 2008. Defendants’ offer of agreement is inadequate in
part due to the Thanksgiving holiday. The date offered by Defendants would follow
immediately after the Thanksgiving holiday.

8. Granting an extension to December 15, 2008 for the filing of a response to
Defendants Motion will not have an effect upon the schedule of this matter. Should
this request for additional time be granted, the Defendants’ Motion can still easily be
argued and disposed of well in advance of trial.

The State therefore moves the Court to grant until December 15 the filing of its brief in
response to Defendants” Motion to Dismiss.
Respectfully submitted,
W.A. Drew Edmondson OBA # 2628
ATTORNEY GENERAL
Kelly H. Burch OBA #17067
J. Trevor Hammons OBA #20234
ASSISTANT ATTORNEYS GENERAL
STATE OF OKLAHOMA
313 N.E. 21% st.

Oklahoma City, OK 73105
(405) 521-3921
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M. David Riggs OBA #7583

Joseph P. Lennart OBA #5371

Richard T. Garren OBA #3253

Sharon K. Weaver OBA #19010

Robert A. Nance OBA #6581

D. Sharon Gentry OBA #15641

David P. Page, OBA #6852

RIGGS, ABNEY, NEAL, TURPEN,
ORBISON & LEWIS

502 West Sixth Street

Tulsa, OK 74119

(918) 587-3161

/sl Louis W. Bullock

Louis W. Bullock, OBA #1305

Robert M. Blakemore, OBA #18656
BULLOCK BULLOCK & BLAKEMORE
110 West 7™ Street, Suite 707

Tulsa, OK 74119-1031

(918) 584-2001

Frederick C. Baker (pro hac vice)
Lee M. Heath (pro hac vice)
Elizabeth C. Ward (pro hac vice)
Elizabeth Claire Xidis (pro hac vice)
MOTLEY RICE, LLC

28 Bridgeside Boulevard

Mount Pleasant, SC 29465

(843) 216-9280

William H. Narwold (pro hac vice)
Ingrid L. Moll (pro hac vice)
MOTLEY RICE, LLC

20 Church Street, 17" Floor
Hartford, CT 06103

(860) 882-1676

Jonathan D. Orent (pro hac vice)
Michael G. Rousseau (pro hac vice)
Fidelma L. Fitzpatrick (pro hac vice)
MOTLEY RICE, LLC

321 South Main Street

Providence, Rl 02940

(401) 457-7700

ATTORNEYS FOR PLAINTIFF,
STATE OF OKLAHOMA
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| certify that on the 7th day of November, 2008, | electronically transmitted the attached document to the

Clerk of Court using the ECF System for filing and transmittal of a Notice of Electronic Filing to the

following ECF registrants:

W.A. Drew Edmondson, Attorney General
Kelly Hunter Burch, Assistant Atty General
J. Trevor Hammons, Assistant Atty General
Daniel P. Lennington, Assistant Atty General

fc docket@oag.ok.gov
kelly.burch@oag.ok.gov
trevor.hammons@oag.ok.gov
daniel.lennington@oag.ok.gov

OFFICE OF THE ATTORNEY GENERAL , STATE OF OKLAHOMA

M. David Riggs

Joseph P. Lennart

Richard T. Garren

Sharon K. Weaver

Robert A. Nance

D. Sharon Gentry

David P. Page

RIGGS ABNEY NEAL TURPEN ORBISON & LEWIS

Louis W. Bullock
Robert M. Blakemore
BULLOCK BULLOCK & BLAKEMORE

Frederick C. Baker (pro hac vice)

Lee M. Heath (pro hac vice)

William H. Narwold (pro hac vice)
Elizabeth C. (Liza) Ward (pro hac vice)
Elizabeth Claire Xidis (pro hac vice)
Ingrid L. Moll (pro hac vice)

Jonathan D. Orent (pro hac vice)
Michael G. Rousseau (pro hac vice)
Fidelma L. Fitzpatrick (pro hac vice)
MOTLEY RICE, LLC

COUNSEL FOR PLAINTIFF, STATE OF OKLAHOMA

Robert P. Redemann

driggs@riggsabney.com
jlennart@riggsabney.com
rgarren@riggsabney.com
sweaver@riggsabney.com
rnance@riggsabney.com
sgentry@riggsabney.com
dpage@riggsabney.com

Ibullock@bullock-blakemore.com
bblakemore@bullock-blakemore.com

fbaker@motleyrice.com
lheath@motleyrice.com
bnarwold@motleyrice.com
lward@motleyrice.com
cxidis@motleyrice.com
imoll@motleyrice.com
jorent@motleyrice.com
mrousseau@ motleyrice.com
ffitzpatrick@motleyrice.com

rredemann@pmrlaw.net

PERRINE, McGIVERN, REDEMANN, REID, BERRY & TAYLOR, PLLC

Robert E. Sanders
E. Stephen Williams
YOUNG WILLIAMS

rsanders@youngwilliams.com
steve.williams@youngwilliams.com

COUNSEL FOR DEFENDANT CAL-MAINE FOODS, INC. AND CAL-MAINE FARMS, INC.

John H. Tucker
Colin H. Tucker

jtucker@rhodesokla.com
chtucker@rhodesokla.com
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Theresa Noble Hill
Leslie Jane Southerland
RHODES, HIERONYMUS, JONES, TUCKER & GABLE

Terry W. West
THE WEST LAW FIRM

Delmar R. Ehrich

Bruce Jones

Krisann C. Kleibacker Lee

Todd P. Walker

Christopher H. Dolan (pro hac vice)
FAEGRE & BENSON LLP

Dara D. Mann
McKENNA, LONG & ALDRIDGE LLP
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thill@rhodesokla.com
lisoutherland@rhodesokla.com

terry@thewestlawfirm.com

dehrich@faegre.com
bjones@faegre.com
kklee@faegre.com
twalker@faegre.com
cdolan@faegre.com

dmann@mckennalong.com

COUNSEL FOR DEFENDANT CARGILL, INC. and CARGILL TURKEY PRODUCTION, LLC

George W. Owens
Randall E. Rose
OWENS LAW FIRM, P.C.

James M. Graves

Gary V. Weeks (pro hac vice)
Woody Bassett (pro hac vice)

K.C. Dupps Tucker (pro hac vice)
Paul E. Thompson, Jr. (pro hac vice)
BASSETT LAW FIRM

gwo@owenslawfirmpc.com
rer@owenslawfirmpc.com

jgraves@bassettlawfirm.com
gweeks@bassettlawfirm.com
wbassett@bassettlawfirm.com
kctucker@bassettlawfirm.com

COUNSEL FOR DEFENDANT GEORGE’S INC. AND GEORGE’S FARMS, INC.

A. Scott McDaniel

Nicole Longwell

Philip D. Hixon

Craig A. Mirkes

MCcDANIEL HIXON LONGWELL & ACORD, PLLC

Sherry P. Bartley

MITCHELL, WILLIAMS, SELIG, GATES & WOODYARD,
PLLC

COUNSEL FOR DEFENDANT PETERSON FARMS, INC.

John R. Elrod

Vicki Bronson

Bruce W. Freeman

CONNER & WINTERS, LLP

COUNSEL FOR DEFENDANT SIMMONS FOODS, INC.

Robert W. George

smcdaniel@mbhla-law.com
nlongwell@mhla-law.com
phixon@mhla-law.com
cmirkes@mbhla-law.com

sbartley@mwsgw.com

jelrod@cwlaw.com
vbronson@cwlaw.com
bfreeman@cwlaw.com

robert.george@tyson.com
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Michael R. Bond michael.bond@kutakrock.com
Erin W. Thompson erin.thompson@kutakrock.com
Dustin Darst dustin.darst@kutakrock.com

KUTAK ROCK LLP

Stephen Jantzen sjantzen@ryanwhaley.com
Paula Buchwald pbuchwald@ryanwhaley.com
Patrick M. Ryan pryan@ryanwhaley.com

L. Bryan Burns (pro hac vice) bryan.burns@tyson.com

RYAN, WHALEY & COLDIRON

Mark D. Hopson mhopson@sidley.com
Timothy Webster twebster@sidley.com
Jay T. Jorgensen jlorgensen@sidley.com
Gordon D. Todd gtodd@sidley.com

SIDLEY AUSTIN LLP
COUNSEL FOR DEFENDANTS TYSON FOODS, INC., TYSON POULTRY, INC., TYSON CHICKEN,
INC., and COBB-VANTRESS, INC.

R. Thomas Lay rtl@kiralaw.com
KERR, IRVINE, RHODES & ABLES

Jennifer S. Griffin jgriffin@lathropgage.com
David G. Brown dbrown@Iathropgage.com
LATHROP & GAGE, L.C.

COUNSEL FOR DEFENDANT WILLOW BROOK FOODS, INC.

Robin S. Conrad rconrad@uschamber.com
NATIONAL CHAMBER LITIGATION CENTER

Gary S. Chilton gchilton@hcdattorneys.com
HOLLADAY, CHILTON AND DEGIUSTI, PLLC
COUNSEL FOR US CHAMBER OF COMMERCE AND AMERICAN TORT REFORM ASSOCIATION

D. Kenyon Williams, jr. kwilliams@hallestill.com
Michael D. Graves mgraves@hallestill.com

HALL, ESTILL, HARDWICK, GABLE, GOLDEN & NELSON

COUNSEL FOR POULTRY GROWERS / INTERESTED PARTIES / POULTRY PARTNERS, INC.

Richard Ford richard.ford@crowedunlevy.com
LeAnne Burnett leanne.burnett@crowedunlevey.com
CROWE & DUNLEVY

COUNSEL FOR OKLAHOMA FARM BUREAU, INC.

Kendra A. Jones, Assistant Attorney General kendra.jones@arkansasag.gov
Charles L. Moulton, Sr. Ass’t AG charles.moulton@arkansasag.gov
OFFICE OF THE ATTORNEY GENERAL, STATE OF

ARKANSAS
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COUNSEL FOR STATE OF ARKANSAS

Mia Vahlberg mvahlberg@gablelaw.com
GABLE GOTWALS

James T. Banks jtbanks@hhlaw.com
Adam J. Siegel ajsiegel@hhlaw.com

HOGAN & HARTSON
COUNSEL FOR NATIONAL CHICKEN COUNCIL, U.S. POULTRY & EGG ASS’'N AND NATIONAL
TURKEY FEDERATION

John D. Russell jrussell@fellerssnider.com
William A. Waddell, Jr. (pro hac vice) waddell@fec.net
David E. Choate (pro hac vice) dchoate@fec.net

FELLERS SNIDER BLANKENSHIP BAILEY & TIPPENS P.C.
COUNSEL FOR ARKANSAS FARM BUREAU FEDERATION

Barry G. Reynolds reynolds@titushillis.com
Jessica E. Rainey jrainey@titushillis.com
TITUS HILLIS REYNOLDS LOVE DICKMAN &

McCALMON

William S. Cox Il wcox@lightfootlaw.com
Nikaa B. Jordan njordan@lightfootlaw.com

LIGHTFOOT FRANKLIN & WHITE LLC
COUNSEL FOR AMERICAN FARM BUREAU FEDERATION and NATIONAL CATTLEMEN’S BEEF
ASSOCIATION, AMICUS CURIAE

Richard Mullins richard.mullins@mcafeetaft.com
MCcAFEE & TAFT PC

COUNSEL FOR TEXAS FARM BUREAU, TEXAS CATTLE FEEDERS ASSN, TEXAS PORK PRODUCERS
ASSN, AND TEXAS ASSN OF DAIRYMEN

s/ Louis W. Bullock
Louis W. Bullock
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